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PUBLIC SAFETY
DEPARTMENT[661]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 97A.5, the
Board of Trustees of the Iowa Department of Public Safety
Peace Officers’ Retirement, Accident, and Disability System
hereby gives Notice of Intended Action to rescind 581—
Chapter 24, “Peace Officers’ Retirement, Accident, and
Disability System,” and to adopt 661—Chapter 400, “Peace
Officers’ Retirement, Accident, and Disability System—
Governance and Administration,” Chapter 401, “Peace
Officers’ Retirement, Accident, and Disability System—
Administrative Procedures,” Chapter 402, “Peace Officers’
Retirement, Accident, and Disability System—Eligibility,
Benefits, and Payments,” Chapter 403, “Peace Officers’
Retirement, Accident, and Disability System—Line-of-Duty
Death Benefit,” and Chapter 404, “Peace Officers’ Retire-
ment, Accident, and Disability System—Temporary Inca-
pacity,” Iowa Administrative Code.

Two bills enacted during the 2003 regular session of the
Iowa General Assembly made significant changes in Iowa
Code chapter 97A, which establishes the Iowa Department of
Public Safety Peace Officers’ Retirement, Accident, and Dis-
ability System.  2003 Iowa Acts, chapter 145, sections 168
and 169, transferred responsibility for providing administra-
tive support for the system from the former Iowa Department
of Personnel to the Iowa Department of Public Safety.  2003
Iowa Acts, chapter 20, amended a provision of the statute
concerning active members of the system who are temporari-
ly incapacitated as a result of an injury or illness which oc-
curs or is aggravated at a definite time or place while on duty.
A review of the current rules in 581—Chapter 24 identified
several omissions.  The amendments proposed here move the
System’s rules from the Department of Personnel to the De-
partment of Public Safety, deal with the subject of temporary
incapacity, and address other omissions in the current rules,
including benefits paid subsequent to a line-of-duty death,
procedures for waivers of these rules, and appeal and con-
tested case procedures.

A public hearing on these proposed amendments will be
held on September 8, 2004, at 10 a.m. in the third floor con-
ference room of the Wallace State Office Building, East 9th
and Grand, Des Moines, Iowa 50319.  Persons may present
their views orally or in writing at the public hearing.  Persons
who wish to make oral presentations at the public hearing
should contact the Agency Rules Administrator, Iowa De-
partment of Public Safety, Wallace State Office Building,
Des Moines, Iowa 50319, by mail, by telephone at (515)
281-5524, or by electronic mail to admrule@dps.state.ia.us,
at least one day prior to the public hearing.

Any written comments or information regarding these
proposed amendments may be directed to the Agency Rules
Administrator by mail or electronic mail at the addresses in-
dicated at least one day prior to the public hearing, or sub-
mitted at the public hearing.  Persons who wish to convey
their views orally other than at the public hearing may con-

tact the Agency Rules Administrator by telephone or in per-
son at the Department office at least one day prior to the pub-
lic hearing.

These amendments are intended to implement Iowa Code
chapter 97A.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to Iowa Code Supplement § 17A.4(3)
will be available at http://www.legis.state.ia.us/IAC.html or
at (515)281-5279 prior to the Administrative Rules Review
Committee’s review of this rule making.

The following amendments are proposed.

Rescind 581—Chapter 24 and adopt the following new
chapters:

CHAPTER 400
PEACE OFFICERS’ RETIREMENT, ACCIDENT, AND

DISABILITY SYSTEM—GOVERNANCE AND
ADMINISTRATION

661—400.1(97A)  Establishment of system.  The Iowa de-
partment of public safety peace officers’ retirement, accident,
and disability system is established by Iowa Code chapter
97A.  The administrative rules governing the system are
found in this chapter and in 661—Chapters 401, 402, 403, and
404.

661—400.2(97A)  Definitions.  The following definitions
apply to 661—Chapters 400 through 404.

“Active member,” “actively engaged member” or “mem-
ber in service” means a currently employed peace officer of
the Iowa department of public safety who is not reemployed
pursuant to Iowa Code section 97A.3, subsection 3.

“Board” means the board of trustees of the peace officer
retirement system.

“Commissioner” means the commissioner of the Iowa de-
partment of public safety who also serves as the chairperson
of the board of trustees.

“Department” means the Iowa department of public safe-
ty.

“Line-of-duty death” means the death of a member in ser-
vice which was the direct and proximate result of a traumatic
personal injury incurred in the line of duty.  Line-of-duty
death does not include the death of a member which resulted
from stress, strain, occupational illness, or a chronic, pro-
gressive, or congenital illness, including, but not limited to, a
disease of the heart, lungs, or respiratory system, unless a
traumatic personal injury was a substantial contributing fac-
tor to the member’s death.

“Medical board” means a board of three physicians ap-
pointed by the board of trustees pursuant to Iowa Code sec-
tion 97A.5, subsection 8.

“Peace officers’ retirement system,” also referred to as
“the system,” means the Iowa department of public safety
peace officers’ retirement, accident, and disability system.

“Retired member” means a person formerly employed as a
peace officer of the Iowa department of public safety who is
currently receiving or has received pension benefits from the
system.

“Secretary” means an employee of the administrative ser-
vices division of the Iowa department of public safety desig-
nated by the division director to provide staff support to the
board.

“Temporary incapacity” means a condition in which a
member in service becomes unable to perform assigned du-
ties as a natural and proximate result of an injury, disease, or
exposure incurred or aggravated while in the actual perfor-
mance of duty at some definite time and place.
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661—400.3(97A)  Governance.  The system is governed by
a board of trustees, appointed and elected as provided in Iowa
Code section 97A.5, subsection 1.  The board of trustees shall
have five members, including the commissioner of public
safety, who shall serve as chairperson of the board, the trea-
surer of state, an actively engaged member of the system, a
retired member of the system, and a person appointed by the
governor.

400.3(1)  Terms of office.  Terms of office of members of
the board of trustees are as follows:

a. The commissioner of public safety shall serve a term
that is concurrent with appointment as commissioner of pub-
lic safety.

b. The treasurer of state shall serve a term that is concur-
rent with the term of treasurer of state.

c. The actively engaged member of the system shall
serve a two-year term commencing on July 1 of an odd-
numbered year and terminating on June 30 of the next odd-
numbered year.

d. The retired member of the system shall serve a two-
year term commencing on July 1 of an even-numbered year
and terminating on June 30 of the next even-numbered year.

e. The member appointed by the governor shall serve a
two-year term commencing on May 1 of the year of appoint-
ment and terminating on April 30 in the year of expiration.

400.3(2)  Election of board members.
a. The actively engaged member shall be elected by se-

cret ballot of the actively engaged members of the system.
The retired member shall be elected by secret ballot of the re-
tired members of the system.  The actively engaged member
shall be elected in odd-numbered years, and the retired mem-
ber shall be elected in even-numbered years.

b. At least 90 days prior to the start of the term of office
for the actively engaged member or the retired member, the
secretary shall distribute by regular mail a write-in nomina-
tion ballot to each member of the system who is eligible to
vote.  The deadline for return of the ballots shall be estab-
lished by the secretary at no less than 30 days nor more than
35 days after the date of distribution of the ballots and shall
be printed on each ballot.  In order to record a nomination, a
member shall return the nomination ballot with a postmark or
by personal delivery prior to the deadline specified on the
ballot, filled in with the name of the member whom the mem-
ber casting the ballot wishes to nominate.

c. The secretary shall contact each of the nominees who
receive the three highest numbers of nominations to deter-
mine if each nominee is willing to serve if elected.  For each
nominee contacted who is unwilling to serve, the secretary
shall contact the next nominee in descending order of nomi-
nations until three nominees willing to serve are identified.

d. The names of those three eligible members willing to
serve if elected who receive the highest number of write-in
nominations shall be placed on an election ballot.

e. The secretary shall distribute by regular mail election
ballots to the members of the system who are eligible to vote.
The deadline for return of the ballots shall be established by
the secretary at no less than 30 days nor more than 35 days
after the date of distribution of the ballots and shall be printed
on each ballot.  Any eligible member who receives a ballot
and wishes to vote shall return the ballot to the secretary with
a postmark or by personal delivery prior to the deadline
printed on the ballot with a choice of one of the three candi-
dates listed indicated.  The candidate who receives the high-
est number of votes shall serve as the actively engaged mem-
ber or the retired member of the system on the board of trust-
ees.

f. In the event that two of the three candidates tie with
the highest number of votes, a new election ballot with the
names of the two candidates who tied shall be distributed by
regular mail by the secretary to all members who are eligible
to vote.  The deadline for return of the ballots shall be estab-
lished by the secretary at no less than 30 days nor more than
35 days after the date of distribution of the ballots and shall
be printed on each ballot.  Any eligible member who wishes
to vote shall return the ballot to the secretary prior to the
deadline with the member’s preference indicated.  The candi-
date who receives the highest number of votes shall serve as
the actively engaged member or the retired member on the
board of trustees.

g. In the event that all three candidates receive the same
number of votes in the initial election balloting or that the two
remaining candidates receive the same number of votes in an
election held to break a tie between two candidates, the selec-
tion of the board member shall be determined by drawing of
lots under the supervision of the commissioner of public
safety, acting as chairperson of the board of trustees.

400.3(3)  Vacancies.  A vacancy in a position held by an
elected member shall be filled in the same manner as the orig-
inal election, and the newly elected member shall serve for
the balance of the original term for the position filled.

661—400.4(97A)  Meetings of board of trustees.  The board
of trustees shall meet at least quarterly, or upon the call of the
chairperson.  A quorum of the board shall consist of three
members, and three concurring votes shall be necessary for a
decision by the board.  For purposes of a quorum or for voting,
a member may participate in person, by audio conference or
by videoconference.

661—400.5(97A)  Administrative support.  The depart-
ment provides administrative support to the system, through
the administrative services division.  The secretary shall be an
employee of the department.  Employees of the system shall
be under the administrative supervision of the director of the
administrative services division.  Additional administrative
support may be provided by other employees of the depart-
ment at the direction of the commissioner of public safety.

661—400.6(97A)  Forms and information.  Persons who
wish to obtain forms or information about the peace officers’
retirement, accident, and disability system shall address re-
quests to:

Secretary
Peace Officers’ Retirement System
Iowa Department of Public Safety
Wallace State Office Building
Des Moines, Iowa 50319
asdinfo@dps.state.ia.us

661—400.7(97A)  Annual statements.
400.7(1)  As soon as practical after the close of each fiscal

year, a statement of account shall be furnished to each active-
ly engaged member, which shall include the member’s con-
tribution for the year.

400.7(2)  As soon as practical after the end of a calendar
year, and in any event within any deadlines for this purpose
established by the Internal Revenue Service or the Iowa de-
partment of revenue, a Form 1099, W2-P or an equivalent
shall be prepared for and mailed to each person who received
benefits during the year.  The form shall detail the total pen-
sion paid during the year and shall comply with any applica-
ble requirements established by the Internal Revenue Service
and the Iowa department of revenue.

PUBLIC SAFETY DEPARTMENT[661](cont’d)
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661—400.8(97A)  Books of account.  The following books
of account shall be maintained by the secretary.

400.8(1)  Self-balancing combination journal that records
all receipts, disbursements and necessary adjustments.

400.8(2)  Self-balancing ledger of control accounts.
400.8(3)  Schedules at the close of the fiscal year which

shall detail all control accounts except:
a. Pension reserve account.
b. Pension accumulation account.

661—400.9(97A)  Investments.  Investments of assets of the
system shall be administered through the office of the treasur-
er of state.  The board of trustees has the authority to direct the
investment of funds, including, but not limited to, the execu-
tion of contracts with appropriately qualified individuals or
firms to provide advice regarding investments.

These rules are intended to implement Iowa Code chapter
97A.

CHAPTER 401
PEACE OFFICERS’ RETIREMENT, ACCIDENT, AND

DISABILITY SYSTEM—ADMINISTRATIVE
PROCEDURES

661—401.1(97A)  Applications.  Applications for benefits
under Iowa Code chapter 97A shall be filed with the secretary
on forms provided by the secretary.  Applications for service
retirement shall be made not more than 90 days nor less than
30 days in advance of the date of retirement.  Applications for
service retirement, ordinary or accidental disability, or tem-
porary incapacity shall be reviewed by the secretary for com-
pleteness and then forwarded to the board of trustees.

401.1(1)  Manner of review for ordinary or accidental dis-
ability or for temporary incapacity.  The secretary shall com-
pile the following materials, if available and applicable, for
the board’s review of a claim:

a. The application;
b. Any materials provided by the applicant;
c. Any available medical information in the possession

of the board or the state;
d. Any information available through any workers’ com-

pensation claims made by the applicant; and
e. Recommendations and reports from the medical

board.
NOTE:  This subrule does not impose a responsibility on

the secretary to discover documents or evidence not in the
secretary’s possession.  It is only intended to outline the types
of evidence the secretary should provide to the board if avail-
able.

401.1(2)  Commissioner’s application.  The commissioner
may file an application for ordinary or accidental disability
on behalf of a member in service.  The secretary shall review
such applications in the same manner as those filed by a
member.  The fact that the commissioner has filed an applica-
tion on a member’s behalf shall not prevent the commission-
er or the board from denying the application.  All applica-
tions for accidental disability benefits shall be deemed cross-
filed by the commissioner for the purpose of considering dis-
ability benefits.  Nothing in this rule prevents the board from
denying either type of benefits.

661—401.2(97A)  Determination on initial review.
401.2(1)  Board approval.  The board may approve or deny

the application as presented, or direct the applicant to provide
further medical information.

401.2(2)  Denial and appeal.  A decision by the board to
deny the application may be appealed by the applicant.  Writ-

ten notice of a denial shall be provided to the applicant by
certified mail.  The written notice shall include the appli-
cant’s right to appeal and the deadline for filing an appeal.
An appeal must be filed in writing with the secretary within
30 calendar days after the applicant receives written notice of
the decision of the board.  The board may extend the deadline
for filing an appeal.  At a minimum, an appeal shall include a
short and concise statement of the basis for the appeal.

661—401.3(17A)  Contested case proceeding.  Consider-
ation of an appeal of a decision of the board shall be a con-
tested case proceeding subject to the provisions of Iowa Code
chapter 17A.

401.3(1)  Delivery of notice.  Delivery of the notice of
hearing by the secretary constitutes the commencement of a
contested case proceeding.  Delivery may be executed by
regular mail.  The notice shall be delivered to the applicant,
the applicant’s attorney if known, and the assistant attorney
general designated to represent the public interest.

401.3(2)  Contents of notice.  The notice of hearing shall
contain a statement of the time, place, and nature of the hear-
ing.  The notice shall contain a statement that it is the appli-
cant’s burden to prove each of the statutory elements relative
to the application.  The notice shall also contain a reference to
the applicable statute and rules.

401.3(3)  Scope of issues.  The applicant shall prove each
of the statutory elements required before the application may
be granted.  Denial of an application shall be upheld based on
the applicant’s failure to prove any of the statutory elements.
When an applicant has requested accidental disability bene-
fits, the board has the option of denying accidental disability
benefits, but granting ordinary disability benefits based on
the evidence.

401.3(4)  Legal representation.  Following the filing of the
notice of hearing, the office of the attorney general shall be
responsible for the legal representation of the public interest
in all proceedings before the board.  The public interest, as
referenced in this rule, shall include the responsibility to pro-
tect the assets of the system from applications that do not
meet the standards set by the statute for disability benefits.
Any private party to a contested case shall be entitled to legal
representation at the discretion and expense of that party.

401.3(5)  Presiding officer.  The presiding officer in a con-
tested case shall be an administrative law judge assigned by
the department of inspections and appeals.

401.3(6)  Procedural matters.  Procedural matters and mo-
tions, including, but not limited to, motions to continue, may
be heard and ruled upon by the presiding officer.

401.3(7)  Service and filing.
a. Service—when required.  Except where otherwise

provided by law, every document filed in a contested case
proceeding shall be served upon each of the parties of record
to the proceeding, including the assistant attorney general
designated as attorney for the state or the agency, simulta-
neously with their filing.  Except for the original notice of
hearing and an application for rehearing as provided in Iowa
Code section 17A.16, subsection 2, the party filing a docu-
ment is responsible for service on all parties.

b. Service—how made.  Service upon a party repre-
sented by an attorney shall be made upon the attorney unless
otherwise ordered.  Service is made by personal delivery or
by mailing a copy to the person’s last-known address.  Ser-
vice by mail is complete upon mailing, except where other-
wise specifically provided by statute, rule, or order.

c. Filing—when required.  After the notice of hearing,
all documents in a contested case proceeding shall be filed

PUBLIC SAFETY DEPARTMENT[661](cont’d)
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with the secretary.  All documents that are required to be
served upon a party shall be filed simultaneously with the
secretary.

d. Filing—when made.  Except where otherwise pro-
vided by law, a document is deemed filed at the time it is de-
livered to the secretary at the location set forth in rule
661—400.6(97A), delivered to an established courier service
for immediate delivery to that office, or mailed by first-class
mail or state interoffice mail to that office, so long as there is
proof of mailing.

e. Proof of mailing.  Proof of mailing includes either:
(1) A legible United States Postal Service postmark on

the envelope;
(2) A certified mail return receipt;
(3) A notarized affidavit; or
(4) A certification in substantially the following form:

I certify under penalty of perjury and pursuant to
the laws of Iowa that, on (date of mailing), I mailed
copies of (describe document) addressed to the Secre-
tary of the Board of Trustees, Iowa Department of
Public Safety, Peace Officers’ Retirement System,
Wallace State Office Building, Third Floor, Des
Moines, Iowa 50319, and to the names and addresses
of the parties listed below by depositing the same in (a
United States post office mailbox with correct post-
age properly affixed or state interoffice mail).
(Date) (Signature)

661—401.4(17A)  Discovery.
401.4(1)  Pursuant to Iowa Code chapter 17A, discovery

procedures applicable in civil actions are applicable in con-
tested cases.  Unless lengthened or shortened by these rules
or by order of the presiding officer, time periods for com-
pliance with discovery shall be as provided in the Iowa Rules
of Civil Procedure.

401.4(2)  Any motion relating to discovery shall allege
that the moving party has previously made a good-faith at-
tempt to resolve the discovery issues involved with the op-
posing party.  Motions in regard to discovery shall be ruled
upon by the presiding officer.  Opposing parties shall be af-
forded the opportunity to respond within ten days of the fil-
ing of the motion unless the time is shortened by order of the
presiding officer.  The presiding officer may rule on the basis
of the written motion and any response, or may order argu-
ment on the motion.

661—401.5(17A)  Subpoenas in a contested case.  Pursuant
to Iowa Code section 17A.13, subsection 1, the board or the
presiding officer acting on behalf of the board has the author-
ity to issue subpoenas to compel the attendance of witnesses
at depositions or hearings and to compel the production of
professional records, books, papers, correspondence and oth-
er records which are deemed necessary as evidence in con-
nection with a contested case.  A subpoena issued in a con-
tested case under the board’s authority may seek evidence
whether or not privileged or confidential under law.

401.5(1)  The board chairperson shall, upon the written re-
quest of the applicant or the state, issue a subpoena to compel
the attendance of witnesses or to obtain evidence which is
deemed necessary in connection with a contested case.  A
command to produce evidence may be joined with a com-
mand to appear at deposition or hearing or may be issued sep-
arately.

401.5(2)  A request for a subpoena shall include the fol-
lowing information, as applicable, unless the subpoena is re-
quested to compel testimony or documents for rebuttal or im-
peachment purposes:

a. The name, address and telephone number of the per-
son requesting the subpoena;

b. The name and address of the person to whom the sub-
poena shall be directed;

c. The date, time, and location at which the person shall
be commanded to attend and give testimony;

d. Whether the testimony is requested in connection with
a deposition or hearing;

e. A description of the books, papers, records or other
evidence requested;

f. The date, time and location for production, or inspec-
tion and copying.

401.5(3)  Each subpoena shall contain, as applicable:
a. The caption of the case;
b. The name, address and telephone number of the per-

son who requested the subpoena;
c. The name and address of the person to whom the sub-

poena is directed;
d. The date, time, and location at which the person is

commanded to appear;
e. Whether the testimony is commanded in connection

with a deposition or hearing;
f. A description of the books, papers, records or other

evidence the person is commanded to produce;
g. The date, time and location for production, or inspec-

tion and copying;
h. The time within which a motion to quash or modify

the subpoena must be filed;
i. The signature, address and telephone number of the

board administrator or designee;
j. The date of issuance;
k. A return of service attached to the subpoena.
401.5(4)  Unless a subpoena is requested to compel testi-

mony or documents for rebuttal or impeachment purposes,
the board administrator or designee shall mail copies of all
subpoenas to the parties to the contested case.  The person
who requested the subpoena is responsible for serving the
subpoena upon the subject of the subpoena.

401.5(5)  Any person who is aggrieved or adversely af-
fected by compliance with the subpoena or any party to the
contested case who desires to challenge the subpoena must,
within 14 days after service of the subpoena, or before the
time specified for compliance if such time is less than 14
days, file with the board a motion to quash or modify the sub-
poena.  The motion shall describe the legal reasons why the
subpoena should be quashed or modified, and may be accom-
panied by legal briefs or factual affidavits.

401.5(6)  Upon receipt of a timely motion to quash or
modify a subpoena, the board chairperson shall request an
administrative law judge to hold a hearing and issue a deci-
sion.  Oral argument may be scheduled at the discretion of the
board or the administrative law judge.  The administrative
law judge may quash or modify the subpoena or deny the mo-
tion.

401.5(7)  A person aggrieved by a ruling of an administra-
tive law judge who desires to challenge that ruling must ap-
peal the ruling to the board by serving on the board’s secre-
tary, either in person or by certified mail, a notice of appeal
within ten days after service of the decision of the administra-
tive law judge.  If the decision of the administrative law judge
to quash or modify the subpoena or to deny the motion to
quash or modify the subpoena is appealed to the board, the
board may uphold or overturn the decision of the administra-
tive law judge.

401.5(8)  If the person contesting the subpoena is not the
member whose application for benefits is the subject of the
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contested case, the board’s decision is final for purposes of
judicial review.  If the person contesting the subpoena is the
member whose application for benefits is the subject of the
contested case, the board’s decision is not final for purposes
of judicial review until there is a final decision in the con-
tested case.

661—401.6(17A)  Motions.
401.6(1)  No technical form for motions is required. 

However, prehearing motions must be in writing, state the
grounds for relief, and state the relief sought.

401.6(2)  Any party may file a written response to a mo-
tion within ten days after the motion is served, unless the time
period is extended or shortened by rules of the board or the
presiding officer.  The presiding officer may consider a fail-
ure to respond within the required time period in ruling on a
motion.

401.6(3)  The presiding officer may schedule oral argu-
ment on any motion.

401.6(4)  Motions pertaining to the hearing, except mo-
tions for summary judgment, must be filed and served at least
ten days prior to the date of hearing unless there is good cause
for permitting later action or the time for such action is
lengthened or shortened by rule of the board or an order of
the presiding officer.

401.6(5)  Motions for summary judgment shall comply
with the requirements of Iowa Rule of Civil Procedure 1.981
and shall be subject to disposition according to the require-
ments of that rule to the extent such requirements are not in-
consistent with the provisions of this rule or any other provi-
sion of law governing the procedure in contested cases.

Motions for summary judgment must be filed and served
at least 45 days prior to the scheduled hearing date, or other
time period determined by the presiding officer.  Any party
resisting the motion shall file and serve a resistance within 15
days, unless otherwise ordered by the presiding officer, from
the date a copy of the motion was served.  The time fixed for
hearing or nonoral submission shall be not less than 20 days
after the filing of the motion, unless a shorter time is ordered
by the presiding officer.  A summary judgment order ren-
dered on all issues in a contested case is subject to rehearing
pursuant to rule 661—401.16(17A) and appeal pursuant to
661—subrule 401.14(2).

661—401.7(17A)  Settlements.  A contested case may be re-
solved by informal settlement, and settlements are encour-
aged.  Settlement negotiations may be initiated at any stage of
a contested case by the assistant attorney general appointed to
represent the public interest or by the applicant.  The board
shall not be involved in negotiation until a written proposed
settlement is submitted for approval, unless both parties
waive this prohibition.

661—401.8(17A)  Prehearing conference.
401.8(1)  Any party may request a prehearing conference. 

A written request for prehearing conference or an order for
prehearing conference on the presiding officer’s own motion
shall be filed not less than seven days prior to the hearing
date.  A prehearing conference shall be scheduled not less
than three business days prior to the hearing date.

Written notice of the prehearing conference shall be given
by the presiding officer to all parties.  For good cause, the
presiding officer may permit variances from this rule.

401.8(2)  Each party shall bring to the prehearing confer-
ence:

a. A final list of the witnesses who the party anticipates
will testify at hearing.  Witnesses not listed may be excluded

from testifying unless there was good cause for the failure to
include their names.

b. A final list of exhibits which the party anticipates will
be introduced at hearing.  Exhibits other than rebuttal exhib-
its that are not listed may be excluded from admission into
evidence unless there was good cause for the failure to in-
clude them.

c. Witness or exhibit lists may be amended subsequent to
the prehearing conference within the time limits established
by the presiding officer at the prehearing conference.  Any
such amendments must be served on all parties.

401.8(3)  In addition to the requirements of subrule
401.8(2), the parties at a prehearing conference may:

a. Enter into stipulations of law or fact;
b. Enter into stipulations on the admissibility of exhibits;
c. Identify matters that the parties intend to request be

officially noticed;
d. Enter into stipulations for waiver of any provision of

law; and
e. Consider any additional matters that will expedite the

hearing.
401.8(4)  Prehearing conferences shall be conducted by

telephone unless otherwise ordered.  Parties shall exchange
and receive witness and exhibit lists in advance of a tele-
phone prehearing conference.

661—401.9(17A)  Continuances.  Unless otherwise pro-
vided, applications for continuances shall be made to the pre-
siding officer.

401.9(1)  A written application for a continuance shall:
a. Be made at the earliest possible time and no less than

seven days before the hearing except in case of unanticipated
emergencies;

b. State the specific reasons for the request; and
c. Be signed by the requesting party or the party’s repre-

sentative.
An oral application for a continuance may be made if the

presiding officer waives the requirement for a written mo-
tion.  However, a party making such an oral application for a
continuance must confirm that request by written application
within five days after the oral request unless that requirement
is waived by the presiding officer.  No application for contin-
uance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible.  The
presiding officer may waive notice of such requests for a par-
ticular case or an entire class of cases.

401.9(2)  In determining whether to grant a continuance,
the presiding officer may consider:

a. Prior continuances;
b. The interests of all parties;
c. The likelihood of informal settlement;
d. The existence of an emergency;
e. Any objection;
f. Any applicable time requirements;
g. The existence of a conflict in the schedules of counsel,

parties, or witnesses;
h. The timeliness of the request; and
i. Other relevant factors.
The presiding officer may require documentation of any

grounds for continuance.

661—401.10(17A)  Withdrawals.  A party requesting a con-
tested case proceeding may withdraw that request prior to the
hearing.  Unless otherwise provided, a withdrawal shall be
with prejudice.

661—401.11(17A)  Hearing procedures.

PUBLIC SAFETY DEPARTMENT[661](cont’d)



260 IAB 8/18/04NOTICES

401.11(1)  The presiding officer shall have the authority to
administer oaths, to admit or exclude testimony or other evi-
dence, and to rule on all motions and objections.

401.11(2)  All objections shall be timely made and stated
on the record.

401.11(3)  Parties have the right to participate or to be rep-
resented in all hearings or prehearing conferences related to
their case.  Any party may be represented by an attorney at
the party’s own expense.

401.11(4)  Subject to terms and conditions prescribed by
the presiding officer, parties have the right to introduce evi-
dence on issues of material fact, cross-examine witnesses
present at the hearing as necessary for a full and true disclo-
sure of the facts, present evidence in rebuttal, and submit
briefs and engage in oral argument.

401.11(5)  The presiding officer shall maintain the deco-
rum of the hearing and may refuse to admit or may expel any-
one whose conduct is disorderly.

401.11(6)  Witnesses may be sequestered during the hear-
ing.

401.11(7)  The presiding officer shall conduct the hearing
in the following manner:

a. The presiding officer shall give an opening statement
briefly describing the nature of the proceedings.

b. The parties shall be given an opportunity to present
opening statements.

c. The parties shall present their cases in the sequence
determined by the presiding officer.

d. Each witness shall be sworn or affirmed by the presid-
ing officer or the court reporter, and be subject to examina-
tion and cross-examination.  The presiding officer may limit
questioning in a manner consistent with law.

e. When all parties and witnesses have been heard, the
parties may be given the opportunity to present final argu-
ments.

f. The presiding officer may enter a default judgment
against a party which fails to appear at the hearing.

401.11(8)  The presiding officer has the right to question a
witness.  Examination of witnesses by the presiding officer is
subject to properly raised objections.

401.11(9)  The hearing shall be open to the public, except
as otherwise provided by law.

401.11(10)  Oral proceedings shall be electronically re-
corded.  Upon request, the board shall provide a copy of the
whole or any portion of the audio recording at a reasonable
cost.  A certified shorthand reporter may be engaged to re-
cord the proceeding at the request of a party and at the ex-
pense of the party making the request.  A transcription of the
record of the hearing shall be made at the request of either
party at the expense of the party making the request.  The par-
ties may agree to divide the cost of the transcription.  A rec-
ord of the proceedings, which may be either the original re-
cording, a copy, or a transcript, shall be retained by the secre-
tary for five years after the resolution of the case.

401.11(11)  Default.
a. If a party fails to appear or participate in a contested

case proceeding after proper service of notice, the presiding
officer may, if no adjournment is granted, enter a default de-
cision or proceed with the hearing and render a decision in
the absence of the party.

b. Where appropriate and not contrary to law, any party
may move for default against a party who has requested the
contested case proceeding and has failed to file a required
pleading or has failed to appear after proper service.

c. Default decisions or decisions rendered on the merits
after a party has failed to appear or participate in a contested

case proceeding become final board action unless, within 15
days after the date of notification or mailing of the decision, a
motion to vacate is filed and served on all parties or an appeal
of a decision on the merits is timely initiated within the time
provided by 661—subrule 401.14(2).  A motion to vacate
must state all facts relied upon by the moving party which es-
tablish that good cause existed for that party’s failure to ap-
pear or participate at the contested case proceeding.  Each
fact so stated must be substantiated by at least one sworn affi-
davit of a person with personal knowledge of each such fact,
which affidavit(s) must be attached to the motion.

d. The time for further appeal of a decision for which a
timely motion to vacate has been filed is stayed pending a de-
cision on the motion to vacate.

e. Properly substantiated and timely filed motions to va-
cate shall be granted only for good cause shown.  The burden
of proof as to good cause is on the moving party.  Adverse
parties shall have ten days to respond to a motion to vacate.
Adverse parties shall be allowed to conduct discovery as to
the issue of good cause and to present evidence on the issue
prior to a decision on the motion, if a request to do so is in-
cluded in that party’s response.

f. “Good cause” for purposes of this rule shall have the
same meaning as “good cause” for setting aside a default
judgment under Iowa Rule of Civil Procedure 1.977.

g. A decision denying a motion to vacate is subject to
further appeal within the time limit allowed for further ap-
peal of a decision on the merits in the contested case proceed-
ing.

h. If a motion to vacate is granted and no timely interloc-
utory appeal has been taken, the presiding officer shall issue
another notice of hearing and the contested case shall pro-
ceed accordingly.

i. A default decision may award any relief consistent
with the request for relief made in the petition and embraced
in its issues (but, unless the defaulting party has appeared, it
cannot exceed the relief demanded).

661—401.12(17A)  Evidence.
401.12(1)  The presiding officer shall rule on admissibility

of evidence and may, where appropriate, take official notice
of facts in accordance with all applicable requirements of
law.

401.12(2)  Stipulation of facts is encouraged.  The presid-
ing officer may make a decision based on stipulated facts.

401.12(3)  Evidence in the proceeding shall be confined to
the contested issues as provided in Iowa Code section 97A.6.

401.12(4)  The party seeking admission of an exhibit must
provide opposing parties with an opportunity to examine the
exhibit prior to the ruling on its admissibility.  Copies of doc-
uments should normally be provided to opposing parties.  All
exhibits admitted into evidence shall be appropriately
marked and be made part of the record.

401.12(5)  Any party may object to specific evidence or
may request limits on the scope of any examination or cross-
examination.  Such an objection shall be accompanied by a
brief statement of the grounds upon which it is based.  The
objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record.  The presiding officer may
rule on the objection at the time it is made or may reserve a
ruling until the written decision.

401.12(6)  Whenever evidence is ruled inadmissible, the
party offering that evidence may submit an offer of proof on
the record.  The party making the offer of proof for excluded
oral testimony shall briefly summarize the testimony or, with
permission of the presiding officer, present the testimony.  If
the excluded evidence consists of a document or exhibit, it
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shall be marked as part of an offer of proof and inserted in the
record.

661—401.13(17A)  Ex parte communication.
401.13(1)  Prohibited communications.  Unless required

for the disposition of ex parte matters specifically authorized
by statute, following issuance of the notice of hearing, there
shall be no communication, directly or indirectly, between
the presiding officer and any party or representative of any
party or any other person with a direct or indirect interest in
such case in connection with any issue of fact or law in the
case except upon notice and opportunity for all parties to par-
ticipate.  Nothing in this rule is intended to preclude board
members from communicating with other board members or
members of the board staff, including the secretary, other
than those with a personal interest in, or those engaged in per-
sonally investigating, prosecuting, or advocating in, either
the case under consideration or a pending factually related
case involving the same parties, as long as those persons do
not directly or indirectly communicate to the presiding offi-
cer any ex parte communications they have received of a type
that the presiding officer would be prohibited from receiving
or that furnish, augment, diminish, or modify the evidence in
the record.

401.13(2)  Prohibitions on ex parte communications com-
mence with the issuance of the notice of hearing in a con-
tested case and continue for as long as the case is pending be-
fore the board.

401.13(3)  Written, oral or other forms of communication
are “ex parte” if made without notice and opportunity for all
parties to participate.

401.13(4)  To avoid prohibited ex parte communications,
notice must be given in a manner reasonably calculated to
give all parties a fair opportunity to participate.  Notice of
written communications shall be provided and may be sup-
plemented by telephone, facsimile, electronic mail or other
means of notification.  Where permitted, oral communica-
tions may be initiated through conference telephone call in-
cluding all parties or their representatives.

401.13(5)  Persons who jointly act as presiding officer in a
pending contested case may communicate with each other
without notice or opportunity for parties to participate.

401.13(6)  The secretary may be present in deliberations
or otherwise advise the presiding officer without notice or
opportunity for parties to participate as long as they are not
disqualified from participating.

401.13(7)  Communications with the presiding officer in-
volving uncontested scheduling or procedural matters do not
require notice or opportunity for parties to participate.  Par-
ties should notify other parties prior to initiating such contact
with the presiding officer when feasible, and shall notify oth-
er parties when seeking to continue hearings or other dead-
lines.

401.13(8)  Disclosure of prohibited communications.  A
presiding officer who receives a prohibited ex parte commu-
nication during the pendency of a contested case must initial-
ly determine if the effect of the communication is so prejudi-
cial that the presiding officer should be disqualified.

a. If the presiding officer determines that disqualifica-
tion is warranted, a copy of any prohibited written commu-
nication, all written responses to the communication, a writ-
ten summary stating the substance of any prohibited oral or
other communication not available in written form for dis-
closure, all responses made, and the identity of each person
from whom the presiding officer received a prohibited ex
parte communication shall be submitted for inclusion in the
record under seal by protective order; or

b. If the presiding officer determines that disqualifica-
tion is not warranted, such documents shall be submitted for
inclusion in the record and served on all parties.  Any party
desiring to rebut the prohibited communication must be al-
lowed the opportunity to do so upon written request filed
within ten days after notice of the communication.

401.13(9)  Promptly after being assigned to serve as pre-
siding officer at any stage in a contested case proceeding, a
presiding officer shall disclose to all parties material factual
information received through ex parte communication prior
to such assignment, unless the factual information has al-
ready been or shortly will be disclosed pursuant to Iowa Code
section 17A.13, subsection 2, or through discovery.  Factual
information contained in an investigative report or similar
document need not be separately disclosed by the presiding
officer as long as such documents have been or will shortly
be provided to the parties.

401.13(10)  The presiding officer may render a proposed
or final decision imposing appropriate sanctions for viola-
tions of this rule.  Violation of ex parte communication pro-
hibitions by staff shall be reported to the board and to the di-
rector of the administrative services division of the depart-
ment.

661—401.14(17A)  Decisions.
401.14(1)  Proposed decision.  The decision prepared by

the presiding officer is a proposed decision.  The proposed
decision becomes the final decision of the board without fur-
ther proceedings unless there is an appeal to, or review on
motion of, the board within the time provided in 661—
subrule 401.14(2).

401.14(2)  Appeals and review.
a. Appeal by party.  Any adversely affected party may

appeal a proposed decision to the board within 30 days after
issuance of the proposed decision.

b. Review.  The board may initiate review of a proposed
decision on its own motion at any time within 30 days follow-
ing the issuance of such a decision.

c. Notice of appeal.  An appeal of a proposed decision is
initiated by filing a timely notice of appeal with the board. 
The notice of appeal must be signed by the appealing party or
a representative of that party and contain a certificate of ser-
vice.  The notice shall specify:

(1) The parties initiating the appeal;
(2) The proposed decision or order appealed from;
(3) The specific findings or conclusions to which excep-

tion is taken and any other exceptions to the decision or or-
der;

(4) The relief sought;
(5) The grounds for relief.
d. Requests to present additional evidence.  A party may

request the taking of additional evidence only by establishing
that the evidence is material, that good cause existed for the
failure to present the evidence at the hearing, and that the
party has not waived the right to present the evidence.  A
written request to present additional evidence must be filed
with the notice of appeal or, by a nonappealing party, within
14 days of service of the notice of appeal.  The board may re-
mand a case to the presiding officer for further hearing or
may itself preside at the taking of additional evidence.

e. Scheduling.  The board shall issue a schedule for con-
sideration of the appeal.

f. Briefs and arguments.  Unless otherwise ordered,
briefs, if any, must be filed within five days of meeting.

661—401.15(17A)  No factual dispute contested cases.   If
the parties agree that no dispute of material fact exists as to a
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matter that would be a contested case if such a dispute of fact
existed, the parties may present all relevant admissible evi-
dence either by stipulation or otherwise as agreed by the par-
ties without necessity for the production of evidence at an evi-
dentiary hearing.  If such agreement is reached, a jointly sub-
mitted schedule detailing the method and timetable for sub-
mission of the record, briefs and oral argument should be sub-
mitted to the presiding officer for approval as soon as practi-
cable.  If the parties cannot agree, any party may file and serve
a motion for summary judgment pursuant to the rules govern-
ing such motions.

661—401.16(17A)  Applications for rehearing.
401.16(1)  By whom filed.  Any party to a contested case

proceeding may file an application for rehearing from a final
order.

401.16(2)  Content of application.  The application for re-
hearing shall state on whose behalf it is filed, the specific
grounds for rehearing, and the relief sought.

401.16(3)  Time of filing.  The application shall be filed
with the board within 20 days after issuance of the final deci-
sion.

401.16(4)  Notice to other parties.  A copy of the applica-
tion shall be timely mailed by the applicant to all parties of
record not joining therein.

401.16(5)  Disposition.  The board may meet telephonical-
ly to consider an application for rehearing.  Any application
for a rehearing shall be deemed denied unless the board
grants the application within 20 days after its filing.

661—401.17(17A)  Waivers of rules.  This rule outlines gen-
erally applicable standards and a uniform process for the
granting of individual waivers from rules adopted by the
board.  To the extent another more specific provision of law
governs the issuance of a waiver from a particular rule, the
more specific provision shall supersede this rule with respect
to any waiver from that rule.

401.17(1)  Applicability of rule.   The board may grant a
waiver from a rule only if the board has jurisdiction over the
rule and the requested waiver is consistent with applicable
statutes, constitutional provisions, or other provisions of
law.  The board may not waive requirements created or duties
imposed by statute.

401.17(2)  Criteria for waiver or variance.  In response to a
petition completed pursuant to this rule, the board may, in its
sole discretion, issue an order waiving, in whole or in part,
the requirements of a rule if the board finds, based on clear
and convincing evidence, all of the following:

a. The application of the rule would impose an undue
hardship on the person for whom the waiver is requested;

b. The waiver from the requirements of the rule in the
specific case would not prejudice the substantial legal rights
of any person;

c. The provisions of the rule subject to the petition for a
waiver are not specifically mandated by statute or another
provision of law; and

d. Substantially equal protection of public health, safety,
and welfare will be afforded by a means other than that pre-
scribed in the particular rule for which the waiver is re-
quested.

401.17(3)  Filing of petition.  A petition for a waiver must
be submitted in writing to the board as follows:

a. Contested cases.  If the petition relates to a pending
contested case, the petition shall be filed in the contested case
proceeding, using the caption of the contested case.

b. Other.  If the petition does not relate to a pending con-
tested case, the petition may be submitted with a caption con-

taining the name of the person for whom the waiver is re-
quested.

c. File petition.  A petition is deemed filed when it is re-
ceived in the secretary’s office.  A petition should be sent to
the Board of Trustees, Peace Officers’ Retirement, Accident,
and Disability System, Attention: Secretary of the Board,
Wallace State Office Building, East 9th and Grand, Des
Moines, Iowa 50319-0050.

401.17(4)  Content of petition.  A petition for waiver shall
include the following information where applicable and
known to the requester:

a. The name, address, and telephone number of the enti-
ty or person for whom a waiver is being requested; the case
number of or other reference to any related contested case;
and the name, address, and telephone number of the petition-
er’s legal representative, if any.

b. A description of and citation to the specific rule from
which a waiver is requested.

c. The specific waiver requested, including the precise
scope and duration.

d. The relevant facts that the petitioner believes would
justify a waiver under each of the four criteria described in
subrule 401.17(2).  This statement shall include a signed
statement from the petitioner attesting to the accuracy of the
facts provided in the petition, and a statement of reasons that
the petitioner believes will justify a waiver.

e. A history of any prior contacts between the board, oth-
er departments or agencies of the state of Iowa, or political
subdivisions and the petitioner relating to benefits or poten-
tial benefits or eligibility requirements affected by the pro-
posed waiver, including a description of each affected benefit
or eligibility requirement held or requested by the requester,
any formal charges filed, notices of violation, contested case
hearings, or investigations relating to the membership in the
system within the last five years.

f. Any information known to the requester regarding the
board’s action in similar cases.

g. The name, address, and telephone number of any pub-
lic agency or political subdivision which might be affected
by the granting of a waiver.

h. The name, address, and telephone number of any enti-
ty or person who would be adversely affected by the granting
of a petition.  This does not create any duty to individually
notify other members of the system, unless they are known to
have requested or received a waiver of the identical provi-
sions.

i. The name, address, and telephone number of any per-
son with knowledge of the relevant facts relating to the pro-
posed waiver.

j. Signed releases of information authorizing persons
with knowledge regarding the request to furnish the board
with information relevant to the waiver.

401.17(5)  Additional information.  Prior to issuing an or-
der granting or denying a waiver, the board may request addi-
tional information from the petitioner relative to the petition
and surrounding circumstances.  If the petition was not filed
in a contested case, the board may, on its own motion or at the
petitioner’s request, schedule a telephonic or in-person meet-
ing between the petitioner and a representative or representa-
tives of the board related to the waiver request.

401.17(6)  Notice.  The secretary shall acknowledge a
petition upon receipt and shall notify the members of the
board, the legal counsel to the board and the agency rules ad-
ministrator of the department of the receipt of the petition as
soon as practical after its receipt.  The board shall ensure that,
within 30 days of the receipt of the petition, notice of the
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pending petition and a concise summary of its contents have
been provided to all persons to whom notice is required by
any provision of law, including the petitioner.  In addition,
the board may give notice to other persons.  To accomplish
this notice provision, the board may require the petitioner to
serve the notice on all persons to whom notice is required by
any provision of law, and provide a written statement to the
board attesting that notice has been provided.

401.17(7)  Hearing procedures.  The provisions of Iowa
Code sections 17A.10 to 17A.18A regarding contested case
hearings shall apply to any petition for a waiver filed within a
contested case, and shall otherwise apply to board proceed-
ings for a waiver only when the board so provides by order or
is required to do so by statute.

401.17(8)  Ruling.  An order granting or denying a waiver
shall be in writing and shall contain a reference to the particu-
lar person or legal entity and rule or portion thereof to which
the order pertains, a statement of the relevant facts and rea-
sons upon which the action is based, and a description of the
precise scope and duration of the waiver if one is issued.

a. Board discretion.  The final decision on whether the
circumstances justify the granting of a waiver shall be made
at the sole discretion of the board, upon consideration of all
relevant factors.  Each petition for a waiver shall be evaluated
by the board based on the unique, individual circumstances
set out in the petition.

b. Burden of persuasion.  The burden of persuasion rests
with the petitioner to demonstrate by clear and convincing
evidence that the board should exercise its discretion to grant
a waiver from a rule.

c. Narrowly tailored exception.  A waiver, if granted,
shall provide the narrowest exception possible to the provi-
sions of a rule.

d. Administrative deadlines.  When the rule from which
a waiver is sought establishes administrative deadlines, the
board shall balance the special individual circumstances of
the petitioner with the overall goal of uniform treatment of all
similarly situated persons.

e. Conditions.  The board may place on a waiver any
condition that the board finds desirable to protect the public
health, safety, and welfare.

f. Time period of waiver.  A waiver shall not be perma-
nent unless the petitioner can show that a temporary waiver
would be impractical.  If a temporary waiver is granted, there
is no automatic right to renewal.  At the sole discretion of the
board, a waiver may be renewed if the board finds that
grounds for a waiver continue to exist.

g. Time for ruling.  The board shall grant or deny a peti-
tion for a waiver as soon as practical but, in any event, shall
do so within 120 days of its receipt, unless the petitioner
agrees to a later date.  However, if a petition is filed in a con-
tested case, the board shall grant or deny the petition no later
than the time at which the final decision in that contested case
is issued.

h. When deemed denied.  Failure of the board to grant or
deny a petition within the required time period shall be
deemed a denial of that petition by the board.  However, the
board shall remain responsible for issuing an order denying a
waiver.

i. Service of order.  Within seven days of its issuance,
any order issued under this rule shall be transmitted or deliv-
ered to the petitioner or the person to whom the order per-
tains, and to any other person entitled to such notice by any
provision of law.  A copy of the order shall be provided to the
agency rules administrator of the department to facilitate
compliance with this rule.

401.17(9)  All orders granting or denying a waiver petition
shall be indexed, filed, and available for public inspection as
provided in Iowa Code section 17A.3.  Petitions for a waiver
and orders granting or denying a waiver petition are public
records under Iowa Code chapter 22.  If petitions or orders
may contain information the board is authorized or required
to keep confidential, the board may instruct the secretary to
accordingly redact confidential information from petitions or
orders prior to public inspection.

401.17(10)  Summary reports.  Summary information
identifying the rules for which a waiver has been granted or
denied, the number of times a waiver was granted or denied
for each rule, a citation to the statutory provisions imple-
mented by these rules, and a general summary of the reasons
justifying the board’s actions on waiver requests shall be in-
cluded in semiannual reports prepared by the agency rules
administrator of the department containing such information
for administrative rules of the department.

401.17(11)  Cancellation of a waiver.  A waiver issued by
the board pursuant to this chapter may be withdrawn, can-
celed, or modified if, after appropriate notice and hearing, the
board issues an order finding any of the following:

a. The petitioner or the person who was the subject of the
waiver order withheld or misrepresented material facts rele-
vant to the propriety or desirability of the waiver; or

b. The alternative means for ensuring that the public
health, safety and welfare will be adequately protected after
issuance of the waiver order have been demonstrated to be in-
sufficient; or

c. The subject of the waiver order has failed to comply
with all conditions contained in the order.

401.17(12)  Violations.  Violation of a condition in a waiv-
er order shall be treated as a violation of the particular rule for
which the waiver was granted.  As a result, the recipient of a
waiver under this rule who violates a condition of the waiver
may be subject to the same remedies or penalties as a person
who violates the rule at issue.

401.17(13)  Defense.  After the board issues an order
granting a waiver, the order is a defense within its terms and
the specific facts indicated therein only for the person to
whom the order pertains in any proceeding in which the rule
in question is sought to be invoked.

401.17(14)  Judicial review.   Judicial review of the
board’s decision to grant or deny a waiver petition may be
taken in accordance with Iowa Code chapter 17A.

401.17(15)  Sample petition for waiver.   A petition for
waiver filed in accordance with this rule must meet the re-
quirements specified herein and must substantially conform
to the following form:

BEFORE THE BOARD OF TRUSTEES—
PEACE OFFICERS’ RETIREMENT, ACCIDENT,

AND DISABILITY SYSTEM

Petition by (name of petition-
er) for the waiver/variance of
(insert rule citation) relating to
(insert the subject matter). }

PETITION
FOR WAIVER/

VARIANCE

1. Provide the name, address, and telephone number of
the petitioner (person asking for a waiver or variance).  Also
provide the name, address, and telephone number of the peti-
tioner’s legal representative, if applicable, and a statement
indicating the person to whom communications concerning
the petition should be directed.
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2. Describe and cite the specific rule from which a waiv-
er is requested.

3. Describe the specific waiver requested, including the
precise scope and time period for which the waiver will ex-
tend.

4. Explain the relevant facts and reasons that the peti-
tioner believes justify a waiver.  Include in the answer all of
the following:

� Why application of the rule would result in undue
hardship to the petitioner;

� Why waiver of the rule would not prejudice the sub-
stantial legal rights of any person;

� Whether the provisions of the rule subject to the waiv-
er are specifically mandated by statute or another provision
of law; and

� How substantially equal protection of public health,
safety, and welfare will be afforded by a means other than
that prescribed in the particular rule for which the waiver is
requested.

5. Provide a history of any prior contacts between the
board, other departments or agencies of the state of Iowa, or
political subdivisions and petitioner relating to the benefits or
rights affected by the requested waiver.  Include a description
of each contested case hearing held, or any investigations re-
lated to the benefits or rights.

6. Provide information known to the petitioner regarding
the board’s action in similar cases.

7. Provide the name, address, and telephone number of
any public agency or political subdivision that also regulates
the activity in question or that might be affected by the grant-
ing of the petition.

8. Provide the name, address, and telephone number of
any person or entity that would be adversely affected by the
granting of the waiver or variance.

9. Provide the name, address, and telephone number of
any person with knowledge of the relevant facts relating to
the proposed waiver.

10. Provide signed releases of information authorizing
persons with knowledge regarding the request to furnish the
board with information relevant to the waiver.

I hereby attest to the accuracy and truthfulness of the
above information.

__________________________                      _________
Petitioner’s signature Date

661—401.18(97A)  Petitions for rule making.  Any person
or agency may file a petition for rule making with the secre-
tary at the location specified in rule 661—400.6(97A).  A
petition is deemed filed when it is received by the secretary.
The secretary shall provide the petitioner with a file-stamped
copy of the petition if the petitioner provides the agency an
extra copy for this purpose.  The secretary shall transmit a
copy of the petition to the agency rules administrator.  The
petition must be typewritten or legibly handwritten in ink and
should substantially conform to the following form:

PUBLIC SAFETY PEACE OFFICERS’
RETIREMENT, ACCIDENT, AND

DISABILITY SYSTEM

Petition by (name of peti-
tioner) for the (adoption,
amendment, or repeal) of
rules relating to (state
subject matter).

} PETITION FOR
RULE MAKING

The petition must provide the following information:

1. A statement of the specific rule-making action sought
by the petitioner including the text or a summary of the con-
tents of the proposed rule or amendment to a rule and, if it is a
petition to amend or repeal a rule, a citation and the relevant
language to the particular portion or portions of the rule pro-
posed to be amended or repealed.

2. A citation to any law deemed relevant to the board’s
authority to take the action urged or to the desirability of that
action.

3. A brief summary of petitioner’s arguments in support
of the action urged in the petition.

4. A brief summary of any data supporting the action
urged in the petition.

5. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by or interested in the proposed action which is the
subject of the petition.

6. Any request by petitioner for a meeting provided for
by subrule 401.18(5).

401.18(1)  The petition must be dated and signed by the
petitioner or the petitioner’s representative.  It must also in-
clude the name, mailing address, and telephone number of
the petitioner and petitioner’s representative, and a statement
indicating the person to whom communications concerning
the petition should be directed.

401.18(2)  The board may deny a petition because it does
not substantially conform to the required form.

401.18(3)  The petitioner may attach a brief to the petition
in support of the action urged in the petition.  The board may
request a brief from the petitioner or from any other person
concerning the substance of the petition.

401.18(4)  Inquiries concerning the status of a petition
for rule making may be made to the Agency Rules Adminis-
trator, Department of Public Safety, Wallace State Office
Building, Des Moines, Iowa 50319, or via electronic mail at
admrule@dps.state.ia.us.

401.18(5)  Upon request by petitioner in the petition, the
chairperson of the board may schedule a brief and informal
meeting between the petitioner and the board, a member of
the board, the secretary, or other staff of the department to
discuss the petition.  Such meeting shall include the agency
rules administrator of the department or another employee of
the department knowledgeable about the administrative rule-
making process jointly designated by the agency rules ad-
ministrator and the director of the administrative services di-
vision of the department.  The board may request the peti-
tioner to submit additional information or argument concern-
ing the petition.  The board may also solicit comments from
any person on the substance of the petition.  Also, comments
on the substance of the petition may be submitted to the board
by any person.

401.18(6)  Within 60 days after the filing of the petition, or
within any longer period agreed to by the petitioner, the
board shall, in writing, deny the petition, and notify petition-
er of its action and the specific grounds for the denial, or
grant the petition and notify petitioner that it will institute
rule-making proceedings on the subject of the petition.  No-
tice shall be sent by the secretary to the petitioner by regular
mail.  Petitioner shall be deemed notified of the denial or
granting of the petition on the date when the secretary mails
the required notification to the petitioner.

401.18(7)  Denial of a petition because it does not substan-
tially conform to the required form does not preclude the fil-
ing of a new petition on the same subject that seeks to elimi-
nate the grounds for the board’s rejection of the petition.

These rules are intended to implement Iowa Code chapters
17A and 97A.

PUBLIC SAFETY DEPARTMENT[661](cont’d)



NOTICES 265IAB 8/18/04

CHAPTER 402
PEACE OFFICERS’ RETIREMENT, ACCIDENT, AND
DISABILITY SYSTEM—ELIGIBILITY, BENEFITS,

AND PAYMENTS

661—402.1 to 402.99  Reserved.

DIVISION I
ELIGIBILITY

661—402.100(97A)  Age of qualification.  The age of quali-
fication for benefits under Iowa Code Supplement chapter
97A shall mean the age on the member’s last birthday.

661—402.101(97A)  Date of retirement.  Date of retirement
shall mean the first day on retirement and not the last day on
duty.

661—402.102(97A)  Application of Iowa Code Supple-
ment section 97A.6, subsection 12.  Iowa Code Supplement
section 97A.6, subsection 12, applies to the deceased mem-
ber’s spouse and children only if the spouse was married to
the deceased member at or before the time of retirement and
the children are the natural children of the deceased member
or were legally adopted at or before the time of retirement of
the member.  If there is no surviving spouse of a marriage sol-
emnized prior to retirement of a deceased member, then “sur-
viving spouse” means a surviving spouse of a marriage of two
years or more solemnized subsequent to the retirement of the
member.

661—402.103(97A)  Date of death.  In the event of the death
of a member, the date of death will be considered to be the
member’s last day on the payroll for earned compensation or
on pension, and the next day following will be the first day for
the spouse’s and children’s benefits.  The start of benefits
shall not be delayed by the payout of any other compensation.

661—402.104(97A)  Age of spouse.  When the spouse of a
deceased active member is to receive an annuity payment
from the member’s contributions, the age of the spouse at the
spouse’s nearest birthday shall govern.  The computation
shall be the spouse’s birth date subtracted from the first date
that spouse’s benefits begin to accrue.

661—402.105 to 402.199  Reserved.

DIVISION II
BENEFITS AND PAYMENTS

661—402.200(97A)  Computation of average final com-
pensation.  Computation of the average final compensation
shall be made using the earnable compensation of the member
during the three years of the member’s service as a member of
the department during which the member received the highest
amount of compensation.  Overtime compensation, if any,
and periods without pay shall not be considered in this com-
putation.
EXCEPTION:  If a member retires before attaining three years
of service, the average final compensation shall be the total
of the earnable compensation from the date the member was
sworn into service divided by the number of months of ser-
vice and multiplied by 12.

661—402.201(97A)  Workers’ compensation—effect on
benefit payment.  If workers’ compensation benefits are
payable because of a member’s disability or death, the retire-
ment or death benefit payable, other than a line-of-duty death
benefit paid pursuant to 661—Chapter 403, from the system

shall be reduced by the actuarial equivalent of the total work-
ers’ compensation.

402.201(1)  Monthly peace officer’s retirement system
benefits shall be reduced by the monthly benefit received
from workers’ compensation.

402.201(2)  Peace officer’s retirement system benefits
shall be reduced in the amount of permanent partial disability
benefits paid by workers’ compensation.  Benefits will be
withheld in the amount of permanent partial disability bene-
fits.

402.201(3)  Salary payments made by the department to a
member in temporary incapacity status pursuant to the provi-
sions of 661—Chapter 404 shall be reduced by the amount of
any workers’ compensation payments to the member re-
ceived while the member is in temporary incapacity status.

661—402.202(97A)  Errors in payments.  If an error in pay-
ments already made to a member or beneficiary is discovered,
arrangements shall be made to correct the error, either
through recovery of overpayments from the member or bene-
ficiary or through additional compensation paid to the mem-
ber or beneficiary to adjust for underpayments.  Schedules
referenced in this rule shall commence only after presentation
to and approval by the board of trustees.

402.202(1)  As soon as practical after being discovered,
underpayments shall be corrected through a lump-sum pay-
ment to the member or beneficiary in an amount equal to the
total amount of underpayments to date and an amount of in-
terest such that the total lump-sum payment is actuarially
equivalent to the total amount of underpayments.  The mem-
ber or beneficiary may request a method of repayment other
than a lump-sum payment, in which case a repayment sched-
ule may be mutually agreed upon between the board and the
member or beneficiary.

402.202(2)  Overpayments other than those which re-
sulted from fraudulent acts on the part of the member or
beneficiary receiving the payments shall be recovered from
the member or beneficiary.  The preferred method of recov-
ery, if the member or beneficiary is continuing to receive
payments from the system, shall be withholding monthly an
amount equivalent to the monthly average of the amount of
overpayments during the period in which the overpayments
were made, until total repayments equal a sum actuarially
equivalent to the total amount of overpayment.  If the mem-
ber or beneficiary is not receiving payments from the system,
the board may seek repayment in a lump sum including the
amount of overpayments and interest in amount such that the
total repayment is actuarially equivalent to the total amount
of overpayments, although the member or beneficiary may
request a repayment schedule be established and the board
may agree to do so.

402.202(3)  An overpayment which resulted in whole or in
part from a fraudulent act or acts on the part of the member or
beneficiary receiving the payments shall be repaid to the sys-
tem in an amount which is actuarially equivalent to the
amount of the overpayment plus a reasonable assessment of
the administrative costs to the system and the department to
recover the overpayment.  The preferred method of repay-
ment is a lump-sum payment collected as soon as practical
after the overpayment and the fraudulent act are discovered,
although the board shall accept a repayment schedule estab-
lished by a court which orders restitution in relation to a con-
viction stemming from the fraudulent act or acts.  The board
may agree to an alternative payment schedule at the request
of the member or beneficiary if there is no applicable order of
restitution.

PUBLIC SAFETY DEPARTMENT[661](cont’d)



266 IAB 8/18/04NOTICES

The board may find, on the basis of clear and convincing
evidence, that an overpayment resulted from a fraudulent act
or acts on the part of a member or beneficiary.  A conviction
based upon a fraudulent act or acts committed in relation to
the receipt of benefits from the system shall be prima facie
evidence of fraud for purposes of this subrule.

661—402.203(97A)  Initial benefit for a child.  Initial bene-
fit for a child as specified in Iowa Code Supplement section
97A.6, subsection 8, 9 or 12, shall be 6 percent of the monthly
earnable compensation payable to an active member having
the rank of senior trooper of the Iowa state patrol.  A senior
trooper, for the purposes of Iowa Code Supplement chapter
97A, is a peace officer having at least ten years of active ser-
vice with the Iowa state patrol.

661—402.204(97A)  Computation for partial month.
Computation of retirement benefits for a partial month
shall be based on the actual number of days in the month,
i.e., monthly benefits divided by the number of the days in the
month multiplied by the number of days due.

661—402.205(97A)  One year of service.  For the purpose of
computing service, service for fewer than six months of a year
is not creditable as service.  Service of six months or more in
any year shall be equivalent to one year of service; however,
in no case shall a member receive more than one year of ser-
vice credit for each 12-month period of service.

661—402.206(97A)  Termination prior to retirement.
402.206(1)  Members who terminate covered employment

prior to age 55 other than by death or disability have certain
rights to their accumulated contributions.

a. A member with fewer than four years of service is not
entitled to benefits under the system.  A member terminating
employment with less than four years of service has the fol-
lowing options for the handling of the member’s contribu-
tions to the system:

(1) The member may withdraw the member’s contribu-
tions along with accumulated interest.

(2) The member may have all or a part of the member’s
qualifying contributions along with accumulated interest
rolled forward to a qualified retirement plan and may with-
draw the balance of the member’s contributions.

(3) The member may leave the member’s contributions in
the system as long as the member continues to be a member
of the system.  A member ceases to be a member of the sys-
tem should the member in any period of five consecutive
years after last becoming a member be absent from service
for more than four years.  Should a member cease to be a
member, the member’s contributions shall be paid to the
member as provided in this paragraph.

b. A member with four or more years of service is a
“vested member” and is entitled to benefits under the system.
The member’s options under the system are as follows:

(1) Upon attaining retirement age, the member may re-
ceive a service retirement allowance of four twenty-seconds
of the retirement allowance the member would receive at re-
tirement if the member’s employment had not been termi-
nated, and an additional one twenty-second of such retire-
ment allowance for each additional year of service not ex-
ceeding 22 years of service.  Should the member have over
22 years of service, upon the member’s retirement there shall
be added 2¾ percent of the member’s average final com-
pensation for each year over 22 years for up to 10 additional
years of service.  The amount of the retirement allowance
shall be calculated in the manner provided in this subpara-

graph using the average final compensation at the time of ter-
mination of the member’s employment.

(2) The member may withdraw the member’s contribu-
tions pursuant to Iowa Code section 97A.16, along with ac-
cumulated interest.

(3) The member may have all or a part of the member’s
qualifying contributions along with accumulated interest
rolled forward to a qualified retirement plan and may with-
draw the balance of the member’s contributions.

402.206(2)  The interest rate shall be the composite rate of
return for the fiscal year as reflected in the investment perfor-
mance analysis, provided by the investment consultants for
the system, as specified in the report for the quarter ending
June 30 of the fiscal year, adjusted by the administrative ex-
pense of the system for the fiscal year.  The administrative
expense rate shall be calculated by dividing the actual admin-
istrative expense for the fiscal year by the fund balance on
June 30 of the fiscal year.

402.206(3)  Interest shall be credited to the member’s ac-
count annually as of June 30.  The interest credited to the
member shall be calculated by multiplying the annual inter-
est rate by the member’s average balance for the fiscal year,
with interest credited for each full month of membership.

402.206(4)  Members withdrawing contributions under
this rule shall submit a written request to the secretary.

661—402.207(97A)  Optional retirement benefits.  Mem-
bers of the system who retire under a service retirement may
elect to receive one of the following optional retirement bene-
fits and have the optional retirement benefit or a designated
fraction of the benefit paid to the member’s beneficiary:

1. Straight life annuity.
2. Straight life annuity with five years certain.
3. Straight life annuity with ten years certain.
4. Joint and 50 percent survivor annuity.
5. Joint and 75 percent survivor annuity.
6. Joint and 100 percent survivor annuity.
7. Single life annuity with a designated lump sum.
For the purposes of this rule, a “beneficiary” means a

member’s spouse, child, or dependent parent.

661—402.208(97A)  Options not reversible once pay-
ments begin—exceptions.

402.208(1)  The member may change or cancel the mem-
ber’s selected optional benefit until the first monthly benefit
payment is made using the selected option.  After the first
monthly payment to the member or beneficiary, the option
shall become permanent and not subject to cancellation or
change.

402.208(2)  If a member dies without designating a benefi-
ciary prior to receipt in benefits of an amount equal to the to-
tal amount in the member’s credit at the time of separation
from service, the election is void.

402.208(3)  If a member who has designated a beneficiary
dies and the beneficiary subsequently dies prior to receipt in
benefits of an amount equal to the total amount in the mem-
ber’s credit at the time of separation from service, the elec-
tion remains valid.

661—402.209(97A)  Method of calculating annual adjust-
ments when optional retirement benefits are selected.
Whenever an optional benefit as provided for in rule 661—
402.207(97A) has been selected by a member, the annual ad-
justments provided for in Iowa Code Supplement section
97A.6, subsection 14, shall continue to be provided.

661—402.210(97A)  Termination of benefits when option-
al retirement benefits are selected.  Whenever an optional
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benefit as provided for in rule 661—402.207(97A) has been
selected by a member, benefit payments shall terminate as
follows, except as provided in rule 661—402.208(97A):

1. Straight life annuity.  Upon the death of the retired
member, all future retirement payments shall cease.

2. Straight life annuity with five years certain.  Upon the
death of the retired member, or five years from the member’s
original retirement date, whichever is later, all future retire-
ment payments shall cease.

3. Straight life annuity with ten years certain.  Upon the
death of the retired member, or ten years from the member’s
original retirement date, whichever is later, all future retire-
ment payments shall cease.

4. Joint and 50 percent survivor annuity.  Upon the death
of the retired member, the surviving beneficiary shall have
the beneficiary’s annual annuity established at 50 percent of
the member’s amount.  Upon the death of both the member
and the beneficiary, all future retirement payments shall
cease.

5. Joint and 75 percent survivor annuity.  Upon the death
of the retired member, the surviving beneficiary shall have
the beneficiary’s annual annuity established at 75 percent of
the member’s amount.  Upon the death of both the member
and the beneficiary, all future retirement payments shall
cease.

6. Joint and 100 percent survivor annuity.  Upon the
death of the retired member, the surviving beneficiary shall
have the annual annuity continue at the member’s amount.
Upon the death of both the member and the beneficiary, all
future retirement payments shall cease.

7. Single life annuity with a designated lump sum.  Upon
the death of the retired member, the beneficiary shall receive
the single lump-sum payment, and all future retirement pay-
ments shall cease.

661—402.211(97A)  Impact of optional benefit selections
on child benefits.  The selection of an optional retirement
benefit by a member shall not change the benefit that a child
of a deceased member would otherwise be eligible to receive.

These rules are intended to implement Iowa Code Supple-
ment chapter 97A.

CHAPTER 403
PEACE OFFICERS’ RETIREMENT, ACCIDENT,

AND DISABILITY SYSTEM—
LINE-OF-DUTY DEATH BENEFIT

661—403.1(97A)  Member death benefit program.   As
provided in Iowa Code Supplement section 97A.6, subsec-
tion 16, the board will administer the payment of line-of-duty
death benefits to beneficiaries of members who die in the line
of duty.

Information about the program may be obtained by mail
from the Secretary of the Board of Trustees, Iowa Depart-
ment of Public Safety, Peace Officers’ Retirement System,
Wallace State Office Building, Third Floor, Des Moines,
Iowa 50319, by telephone, or by electronic mail to asdinfo@
dps.state.ia.us.

661—403.2(97A)  Application.  Application forms for the
line-of-duty death benefit program may be obtained on re-
quest from the secretary.  The board may accept a legible copy
of a completed application for the federal Public Safety Offi-
cer Benefits Program as an application for payment of bene-
fits from the member death benefit program.  Completed ap-
plication forms shall be mailed or delivered to the Secretary
of the Board of Trustees, Iowa Department of Public Safety,

Peace Officers’ Retirement System, Wallace State Office
Building, Third Floor, Des Moines, Iowa 50319.

661—403.3(97A)  Determination.  After receiving a com-
pleted application for benefits from the member death benefit
program, the board shall make a determination as to whether
or not the application meets the requirements for payment of
benefits.  Prior to making a determination, the board may re-
quire the beneficiary or responsible supervisory official who
has certified that the death is a line-of-duty death to submit
any additional information that the board deems material to
making the determination.  If the determination is that the re-
quirements for payment of benefits have been met, the board
shall so notify the beneficiary or cobeneficiaries and shall
instruct the secretary to prepare documents to cause the de-
partment of administrative services to issue a warrant payable
to the beneficiary in the amount of the lump-sum payment
provided or, if there are cobeneficiaries, to issue warrants in
equal shares of the lump-sum amount payable to each of the
cobeneficiaries.  Payments pursuant to this rule shall come
from the system’s funds.

403.3(1)  Denial and notification.  If the board determines
that the eligibility criteria have not been met, the board shall
notify in writing the beneficiary or cobeneficiaries and the
responsible supervisory official who certified that the death
occurred in the line of duty of the determination and of the
reason or reasons for the denial.

403.3(2)  Appeals.  If an application for benefits is denied,
the beneficiary or any cobeneficiary may appeal that decision
to the board by filing an appeal in writing to the secretary
within 30 days of the date of the denial of the application by
the board.  Appeals shall be processed in accordance with
contested case procedures specified in 661—Chapter 401.

These rules are intended to implement Iowa Code Supple-
ment section 97A.6A(16).

CHAPTER 404
PEACE OFFICERS’ RETIREMENT, ACCIDENT, AND
DISABILITY SYSTEM—TEMPORARY INCAPACITY

661—404.1(97A)  Temporary incapacity defined.  Tempo-
rary incapacity is defined as a condition from which a mem-
ber in service becomes incapacitated for duty as a natural and
proximate result of an injury, disease, or exposure incurred or
aggravated while in the actual performance of duty at some
definite time and place.

661—404.2(97A)  Application for temporary incapacity
status.  An application for temporary incapacity status may
be filed in accordance with rule 661—401.1(97A).  The ap-
plication must be filed by the member or by a person with le-
gal standing in relation to the member in the event that the
member is unable to do so.  It shall be accompanied by a copy
of the first report of injury, if one is available; workers’ com-
pensation medical reports and determinations; and all other
workers’ compensation documents related to the injury or
other medical reports and records as may be available.

An application may be filed at any time; however, it shall
not become effective until all of the elements of temporary
incapacity have been met.  If the incapacity has ended by the
time the application is made, then the application for tempo-
rary incapacity status shall include a medical release to return
to duty.

661—404.3(97A)  Processing applications for temporary
incapacity status.  Applications for temporary incapacity
status shall be processed in accordance with rule 661—
401.2(97A).  Available workers’ compensation medical rec-
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ords, as well as other medical reports and records as may be
available and acceptable to the board of trustees, shall serve as
the basis for medical evaluation to determine the status of the
applicant.

661—404.4(97A)  Actions by the board.  The board of trust-
ees may accept the application as submitted and grant tempo-
rary incapacity, may reject the application for temporary inca-
pacity status or may delay action on the application.

The board may at any time direct further medical ex-
amination of a member who is in temporary incapacity status
or who has an application pending for temporary incapacity
status, by a physician or physicians, or other appropriate li-
censed health care providers.

661—404.5(97A)  Sick leave.  When temporary incapacity is
granted, the member will no longer be charged sick leave and
will have sick leave that has been used to date during the peri-
od of incapacity reinstated.  No other form of leave utilized
prior to a determination by the board will be reinstated.  Holi-
days occurring during a period of temporary incapacity shall
be used as holiday time.  The department shall pay the differ-
ence between the workers’ compensation salary and the
member’s regular salary including any adjustments that occur
during the time of temporary incapacity.  In the event that a
member does not have sufficient sick leave to ensure com-
plete pay until action is taken by the board on the temporary
incapacity application, a special board meeting shall be called
to consider an application for temporary incapacity as soon as
practical.

661—404.6(97A)  Recurrences.  If a member is incapaci-
tated as a result of a previous work-related injury for which
temporary incapacity had been granted and from which the
member has been released, then the member must file a new
application to be eligible for temporary incapacity status.

661—404.7(97A)  Review.  The status of each application for
temporary incapacity which has been previously approved
shall be reviewed at least quarterly by the board of trustees un-
til the member is released from temporary incapacity status,
unless the board establishes a different period for review for
an individual case.  Approval may be either  continued or ter-
minated as a result of the review.  The board may also direct
further medical examination.

If a member currently in temporary incapacity status re-
turns to work, a copy of the member’s medical release shall
be submitted to the secretary.  The board shall review the
member’s temporary incapacity status as soon as practical af-
ter receipt of the medical release.

661—404.8(97A)  Discontinuance of temporary incapac-
ity status.

404.8(1)  Action by the board that results in the approval
of disability benefits shall result in the immediate termina-
tion of temporary incapacity status.

404.8(2)  Disapproval of an application for disability
benefits shall result in an immediate review of the member’s
temporary incapacity status.  If the temporary incapacity sta-
tus is discontinued based on that review and if the disapprov-
al of disability benefits is reversed on appeal, then the bene-
fits that would have been accrued for temporary incapacity
shall be restored.

404.8(3)  The commissioner shall file an application for
disability retirement when it is medically determined that a
member in temporary incapacity status is permanently dis-
abled.

661—404.9(97A)  Appeals.  Decisions of the board to deny
or discontinue temporary incapacity status may be appealed
in accordance with the procedures established in 661—
Chapter 401.

These rules are intended to implement Iowa Code Supple-
ment chapter 97A.
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